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 1.  TIME:  9:00   CASE#: MSC15-01291 
CASE NAME: AMERICA EXPRESS VS. WAMPLER 
HEARING ON MOTION FOR ORDER VACATING DISMISSAL AND ENTERING JUDGMENT 
FILED BY AMERICAN EXPRESS CENTURION BANK 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to vacate the dismissal and enter judgment against defendant pursuant to 
CCP 664.6 is granted.  Judgment should be entered against defendant in the amount of 
$73,553.14 plus costs of suit. 

 

  

 2.  TIME:  9:00   CASE#: MSC17-01951 
CASE NAME: BASIL RAGO VS. JOSE RAPOSO 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY STEPHANIE LASHKOFF, et al. 
* TENTATIVE RULING: * 
 
Defendants Stephanie Lashkoff and ACE Real Estate, Inc.’s motion summary judgment is 

granted. Defendants have shown that they will prevail on both the complaint and Abreu’s 

cross-complaint and therefore, Defendants are entitled to a judgment in their favor.  

Rule Violations 

As an initial matter, the Court notes that Plaintiffs failed to tab their exhibits as required by 

CRC 3.1110(f) and Local Rule 3.42(3). In addition, Plaintiffs failed to mark the relevant 

portions of deposition testimony in a manner that calls attention to the testimony as required by 

CRC 3.1116(c).  

The Raposos (see line 3) also failed to mark the relevant portions of deposition testimony in a 

manner that calls attention to the testimony as required by CRC 3.1116(c).  

Abreu failed to include the first page of any deposition transcript as required by CRC 

3.1116(a). However, Abreu’s counsel identified who was testifying in each deposition 

transcript.  

These rules exist to make it easier for the Court to review the relevant evidence and the Court 

hopes that all attorneys will ensure compliance with these rules in the future. Despite these 

violations, the Court has considered all the parties’ evidence.  

Abreu’s Cross-Complaint 

Abreu and Abreu Associates, Inc. dba Delta Ranches and Homes (together, Abreu) filed a 

cross-complaint against Defendants Lashkoff and ACE Real Estate (together, Lashkoff) for 
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intentional interference with contract and for indemnity. Lashkoff is seeking summary judgment 

and/or adjudication of these claims. 

Intentional Interference with Contract (cause of action two) 

“To prevail on a cause of action for intentional interference with contractual relations, a plaintiff 

must plead and prove (1) the existence of a valid contract between the plaintiff and a third 

party; (2) the defendant's knowledge of that contract; (3) the defendant's intentional acts 

designed to induce a breach or disruption of the contractual relationship; (4) actual breach or 

disruption of the contractual relationship; and (5) resulting damage. [Citation.] To establish the 

claim, the plaintiff need not prove that a defendant acted with the primary purpose of disrupting 

the contract, but must show the defendant's knowledge that the interference was certain or 

substantially certain to occur as a result of his or her action. [Citation.]” (Reeves v. Hanlon 

(2004) 33 Cal.4th 1140, 1148.) In addition, this claim does not require that a defendant’s 

conduct be wrongful apart from the interference with the contract itself, because “inducing or 

causing a breach of an existing contract is therefore a wrong in and of itself.” (Quelimane Co. 

v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 55-56.)  

Here, Abreu claims that Lashkoff contacted the Raposos on September 27 and told them 

things about the listing agreement and the deal for purchase of the Property, which caused the 

Raposos to breach the listing agreement. (Cross-Comp. ¶¶13-16.)  

Lashkoff makes two main points in her motion. First, she argues that the Raposos made the 

decision to cancel the listing agreement before Lashkoff got involved. Thus, Lashkoff argues 

that she could not have induced the Raposos to breach the listing agreement because they 

had already decided to breach that agreement. Second, she argues that she did not give 

the Raposos advice on their contract with Abreu and thus, cannot be liable for interference 

with contract.  

Jose Raposos testified that they made a family decision (Laura, Jose and their daughter) not 

to sell the Property on the night of September 26 and nothing would have changed that 

decision. (Lashkoff Ex. A: Jose Depo. 106:7-13, 166:1-4, 166: 14-18, 220:10-17, 270:15-22.) 

Laura Raposo testified to having the same discussion and also testified that the decision not to 

sell was made on the night of September 26. (Lashkoff Ex. B: Laura depo. 79:8-81:13.) The 

next morning at around 8 a.m., Jose called Lashkoff to get advice on how to stop the sale. 

(Lashkoff Ex. A: Jose Depo. 106:21-107:8.) Lashkoff also testified that she did not discuss the 

Property with the Raposos from July 2017 until September 27, 2017. (Lashkoff Ex. D: Lashkoff 

depo. 49:14-50:17, 54:16-25.) 

Around 9 a.m. on September 27, Laura Raposo sent a letter to Abreu, which stated that the 

Raposos wanted to cancel their listing agreement with Abreu. (Lashkoff Ex. E.) Lashkoff and 

Laura Raposo both testified that they discussed the first line in the September 27 letter, but 

that they did not discuss the second line about canceling the listing agreement because 
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Lashkoff did not have a copy of that agreement. (Lashkoff Ex. B: Laura depo. 111:3-112:16; 

Lashkoff Ex. D: Lashkoff depo. 68:1-12.)  

These facts are sufficient to shift the burden. Lashkoff has shown that the Raposos made the 

decision to breach the agreement before she got involved and also, that Lashkoff did not give 

advice about cancelling the listing agreement until after the Raposos sent their letter on 

September 27.  

In opposition, Abreu points to evidence showing that on September 28, Lashkoff emailed 

Laura advice on cancelling the listing agreement with Abreu. (Abreu Ex. K at 000046-48.) Also 

on September 28, the Raposos sent Abreu a letter related to canceling the listing agreement. 

(Abreu Ex. K at 000090.) Abreu also points to the fact that Lashkoff reviewed the listing 

agreement at some point, but did not discuss it with Abreu. (Abreu Ex K: Lashkoff depo. 98:9-

23.) None of this evidence changes the fact that the Raposos decided not to sell the property 

on September 26, before talking with Lashkoff. In addition, Lashkoff did not give the Raposos 

advice on cancelling the listing agreement before the Raposos sent their letter to Abreu on the 

morning of September 27.  

Abreu’s facts also show that Laura and Jose got advice from Lashkoff prior to sending the 

letter to Abreu and that Lashkoff read the letter and made changes. (Abreu Ex. M: Jose depo. 

174:18-175:1182:3-184:24, 186:22-24.) This evidence, however, does not create a triable 

issue of material fact because it does not show that Laura and Lashkoff discussed the listing 

agreement during the morning call on September 27.    

Abreu has failed to provide evidence that creates a triable issue of material fact and therefore, 

her claim for intentional interference with contract fails.  

Indemnity (cause of action three) 

Abreu is also suing Lashkoff for indemnity of the Raposos’s cross-complaint against Abreu. 

(Abreu Cross-Comp. ¶¶18-19.) Abreu alleges that if the Raposos suffered any damage then 

Lashkoff was the primary cause of that damage and any act by Abreu was a secondary cause 

of damage (Abreu Cross-Comp. ¶22.) 

“Joint and several liability is a prerequisite for equitable indemnity. [Citation.]” (Leko v. 

Cornerstone Bldg. Inspection Service (2001) 86 Cal.App.4th 1109, 1115.) Thus, in order for 

Abreu to be entitled to indemnity from Lashkoff on the Raposos’s cross-complaint, the facts 

must show that Lashkoff is liable to the Raposos.  

The Raposos’s cross-complaint against Abreu is based almost entirely on Abreu’s actions on 

September 27. (See Lashkoff Ex. J.)  
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Lashkoff has not convinced the Court that she was not acting in a fiduciary capacity when she 

gave the Raposos’s advice on September 27. She was providing advice on a real estate 

matter to the Raposos.  

Assuming, however, that Lashkoff owed fiduciary duties to the Raposos, the evidence 

presented does not show any breach of that duty by Lashkoff. Lashkoff’s advice to the 

Raposos on September 27 was about the ability to withdraw an unaccepted counteroffer. 

(Lashkoff Ex. D: Lashoff depo. 58:17-24, 62:1-63:10, 64:4-15; Lashkoff Ex. B: Laura depo. 

93:1-8.) That advice was correct. Therefore, Lashkoff has shifted the burden on this issue. 

Abreu has not explained what the breach is and therefore, based on the evidence presented, 

the Raposos do not have a claim against Lashkoff. As such, Abreu cannot obtain equitable 

indemnity from Lashkoff for the Raposos’s claims against Abreu.  

The Ragos’s Complaint 

Lashkoff is also seeking summary judgment and/or adjudication of the Ragos’s claims against 

her in the complaint.  

Intentional Interference with Contract (cause of action five) 

“To prevail on a cause of action for intentional interference with contractual relations, a plaintiff 

must plead and prove (1) the existence of a valid contract between the plaintiff and a third 

party; (2) the defendant's knowledge of that contract; (3) the defendant's intentional acts 

designed to induce a breach or disruption of the contractual relationship; (4) actual breach or 

disruption of the contractual relationship; and (5) resulting damage. [Citation.] To establish the 

claim, the plaintiff need not prove that a defendant acted with the primary purpose of disrupting 

the contract, but must show the defendant's knowledge that the interference was certain or 

substantially certain to occur as a result of his or her action. [Citation.]” (Reeves, supra, 33 

Cal.4th at 1148.)  

Here the contract that the Ragos claimed was interfered with is their contract to purchase the 

Raposos’ property. (Comp. ¶¶91-92.) Defendants point out that this claim fails because a 

contract was never formed between the Ragos and the Raposos. This argument has merit. 

The existence of a valid contract is a required element for bringing a claim for intentional 

interference with a contract. As explained in the Raposos’s motion for summary judgment (see 

line 3), a contract for sale of the Property was never formed. Therefore, this claim fails.  

Intentional Interference with Economic Advantage (cause of action three) 

 “The elements of intentional interference with prospective economic advantage are ‘(1) the 

existence, between the plaintiff and some third party, of an economic relationship that contains 

the probability of future economic benefit to the plaintiff; (2) the defendant's knowledge of the 

relationship; (3) intentionally wrongful acts designed to disrupt the relationship; (4) actual 
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disruption of the relationship; and (5) economic harm proximately caused by the defendant's 

action.’ [Citations.]” (Redfearn v. Trader Joe's Co. (2018) 20 Cal.App.5th 989, 1005.) 

This tort requires an independently wrongful act. “An act is not independently wrongful merely 

because defendant acted with an improper motive. … [A]n act is independently wrongful if it is 

unlawful, that is, if it is proscribed by some constitutional, statutory, regulatory, common law, or 

other determinable legal standard.” (Korea Supply Co. v. Lockheed Martin Corp. (2003) 29 

Cal.4th 1134, 1158-1159.) “Commonly included among improper means are actions which are 

independently actionable, violations of federal or state law or unethical business practices, 

e.g., violence, misrepresentation, unfounded litigation, defamation, trade libel or trade mark 

infringement. [Citation.]” (Pmc, Inc. v. Saban Entm't (1996) 45 Cal.App.4th 579, 603.)  

The Ragos allege that Lashkoff interfered in their economic relationship with the Raposos on 

September 27 and September 28. (Comp. ¶¶ 67-68.)  

Defendants argue that Lashkoff did not commit any wrongful act. This argument has merit. 

Lashkoff’s evidence shows that she gave the Raposos advice about how they could withdraw 

their counteroffer. (Lashkoff Ex. D: Lashoff depo. 58:17-24, 62:1-63:10, 64:4-15; Lashkoff 

Ex. B: Laura depo. 93:1-8.) As explained in the ruling on the Raposos’s motion, Lashkoff was 

correct that the Raposos could revoke their counteroffer. Giving accurate advice is not a 

wrongful act. In addition, even if a contract had formed, the Raposos had a good case for 

arguing that they revoked the counteroffer in time and, even if Lashkoff’s advice was incorrect, 

it did not rise to the level of an unethical business practices. Thus, Lashkoff was not engaged 

in a wrongful act and this claim fails. 

The Ragos’s opposition evidence does not change this. They have not shown that Lashkoff 

violated any law or engaged in unethical business practices. Therefore, this claim fails.  

Negligent Interference with Economic Advantage (cause of action four) 

“The elements of negligent interference with prospective economic advantage are (1) the 

existence of an economic relationship between the plaintiff and a third party containing the 

probability of future economic benefit to the plaintiff; (2) the defendant's knowledge of the 

relationship; (3) the defendant's knowledge (actual or construed) that the relationship would be 

disrupted if the defendant failed to act with reasonable care; (4) the defendant's failure to act 

with reasonable care; (5) actual disruption of the relationship; and (6) economic harm 

proximately caused by the defendant's negligence. [Citations.]” (Redfearn, supra, 20 

Cal.App.5th at 1005.) “ ‘The difference between intentional interference and negligent 

interference with prospective economic advantage relates to the defendant's intent.’ [Citation.]” 

(Id. at 1006.) 

As with intentional interference with economic advantage, the Ragos have not shown that 

Lashkoff engaged in any wrongful conduct.  
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In addition, “ ‘[t]he tort of negligent interference with economic relationship arises only when 

the defendant owes the plaintiff a duty of care.’ ” (LiMandri v. Judkins (1997) 52 Cal.App.4th 

326, 348.) The Ragos have also not shown that the Raposos owed them a duty. 

Therefore, this claim fails.  

Evidentiary Matters 

Lashkoff’s request for judicial notice of the First Amended Complaint and the two cross-

complaints filed in this case is granted. 

 

  

 3.  TIME:  9:00   CASE#: MSC17-01951 
CASE NAME: BASIL RAGO VS. JOSE RAPOSO 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY JOSE RAPOSO, LAURA RAPOSO 
* TENTATIVE RULING: * 
 
Defendants Jose Jacinto and Laura Raposos’s motion for summary judgment is granted.  

Plaintiffs Basil and Barbara Rago sued the Raposos for breach of contract and quiet title. Both 

these claims are based on an alleged contract where the Raposos agreed to sell their property 

in Brentwood to the Ragos. The Raposos have moved for summary judgment, arguing that the 

contract was never formed because the Raposos withdrew their last counteroffer before the 

Ragos accepted it.  

The following facts are undisputed: the Raposos entered into a residential listing agreement 

with Lori Abreu and her company, Delta Ranches and Homes, to find a buyer for the Property. 

(Raposos Fact 1.)  The Ragos became interested in the Property and made a counter offer on 

September 19, 2017. (Raposos Fact 2.) Abreu acted as a dual agent for both the Raposos and 

the Ragos. (Raposos Fact 11.) On September 26, 2017, the Raposos signed a counteroffer. 

(Raposos Fact 19.) Later that day, the Raposos changed their mind about selling the Property. 

(Raposos Fact 27, undisputed on this issue.) On September 27, 2017 at 9:10 a.m., the 

Raposos sent a letter to Abreu (the fact that this letter was sent is undisputed). (Raposos 

Fact 28.) Abreu then spoke with Laura Raposo at around 10:32 a.m. (Raposos Fact 35.) 

At 11:38 a.m., Abreu sent the Raposos’s counteroffer to the Ragos. (Raposos Fact 37.) 

The Ragos signed the counteroffer at about 12:30pm. (Raposos Fact 34.) The parties disagree 

about whether the Raposos withdrew their counteroffer before it was accepted by the Ragos.  

Abreu was acting as an agent for both the Raposos and the Ragos. Thus the Raposos’s 

communications with Abreu on September 27 are communications with the Ragos’s agent. 

An offer can be revoked by communicating with the person or their agent. (Ersa Grae Corp. v. 

Fluor Corp. (1991) 1 Cal.App.4th 613, 622.) This motion turns on whether the Raposos’s 
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communications with Abreu on September 27 constituted a revocation of their counteroffer 

before the Ragos accepted that offer.  

Civil Code section 1587 states that an offer is revoked by “the communication of notice of 

revocation by the proposer to the other party, in the manner prescribed by Sections 1581 and 

1583, before his or her acceptance has been communicated to the former.” (Civil Code 

1587(a).) Section 1581 states that “[c]onsent can be communicated with effect, only by some 

act or omission of the party contracting, by which he intends to communicate it, or which 

necessarily tends to such communication.” Section 1583 provides that the consent is deemed 

complete once the “in the course of transmission to the proposer.” 

“Contract formation is governed by objective manifestations, not subjective intent of any 

individual involved. [Citations.] The test is ‘what the outward manifestations of consent would 

lead a reasonable person to believe.’ [Citation.]” (Roth v. Malson (1998) 67 Cal.App.4th 552, 

557; see also, Guzman v. Visalia Community Bank (1999) 71 Cal.App.4th 1370, 1376-1377 

[“the test of the true meaning of an acceptance or rejection is…what a reasonable person in 

the position of the parties would have thought it meant.”].)  

The letter that the Raposos sent to Abreu on the morning of September 27, 2017, stated: 

“As we are not in receipt of a signed accepted counter offer, we wish to cancel any further 

negotiations with any buyer. [¶] This letter also serves as notice that we wish to cancel our 

listing agreement with Delta Ranches and Homes, Inc.” (Raposo Ex. 12.) This letter was 

signed by both Laura and Jose. (Raposo Ex. 12)  

During the 10:32 a.m. call between Abreu and Laura, Laura testified that she told Abreu that 

they “did not want to sell the property any longer, and [they] wanted to stop the counter. 

[They]… wanted to stop all proceedings.” (Raposos Ex. 21: Laura Depo. 122:16-19.) Abreu 

also testified that during this phone call Laura told her that “she didn’t want to sell [the 

Property] anymore.” (Raposo Ex. 18: Abreu Depo. 121:20 (emphasis added).) Abreu also 

testified that Laura said that she wanted to cancel the listing agreement with Abreu, but Laura 

did not specially tell Abreu to take the Property off the market. (Raposo Ex. 18: Abreu Depo. 

121:221-23.) Abreu’s understanding of this call was that Laura did not want to sell, but Laura 

did not say anything about Jose’s intentions during this call and Abreu was not permitted to 

speak with Jose. (Raposo Ex. 18: Abreu Depo. 122:6-14.) 

Here, the letter signed by the Raposos on September 27 expressed a clear outward intention 

to cancel their counteroffer. The first sentence states that they want to cancel negotiations 

with all buyers. This is not a statement – as the Ragos argue – that the Raposos were 

tired of negotiating and wanted this to be their final offer. Rather, this statement clearly 

indicates that the Raposos no longer want to sell their Property. The second sentence 

reinforces this statement by stating that the Raposos wanted to cancel their listing agreement 

for the Property.  
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In addition to the letter, the phone call between Abreu and Laura further supports the Court’s 

finding here. Abreu’s version of the phone call is that Laura stated she did not want to sell the 

Property and nothing was stated as to Jose’s intentions. Such a statement made an hour or so 

after sending the letter that was signed by both Laura and Jose shows a further intention to 

revoke the counteroffer. Abreu’s position that the offer was not revoked because she had not 

spoken to Jose is not a reasonable interpretation of the letter and the phone call.  

Thus, the Raposos have met their burden on summary judgment by offering evidence that 

shows their counteroffer was revoked before it was accepted.  

The Ragos have not offered evidence that shows there is a triable issue of material fact here. 

The Ragos point to Abreu’s version of her conversation with Laura. Particularly, that Laura 

never said Jose did not want to sell the Property and that Abreu was not able to speak with 

Jose. The Court considered this evidence when deciding if the Raposos’ shifted the burden. 

In addition, this evidence ignores that the letter was signed by BOTH Laura and Jose, which 

expressed an intention to cancel their counteroffer. The fact that Abreu did not speak with Jose 

does not somehow erase the letter.  

The Ragos also point out that Laura was reluctant to sell the Property from the beginning and 

Jose was eager to sell. (Rago Ex. B: Jose depo. 169: 24-170:2; Rago Ex. C: Laura depo. 

44:19-22, 75:13-15, 174:4-22.) Abreu noticed that Laura seemed sad to sign the counteroffer. 

(Rago Ex. D: Abreu depo 90:9-14; see also, Rago Ex. C: Laura depo. 174:4-22, Rago Ex. B: 

Jose depo. 169: 24-170:2.) These facts do not create a triable issue on whether the Raposos 

withdrew their counteroffer. All these facts suggest is that at some point Laura convinced Jose 

that they should not sell the Property.   

Finally, the Ragos point out that Abreu did not believe the letter was a revocation of the 

counteroffer, but only a request to stop negotiations with the Ragos. Abreu’s privately held 

belief is not relevant to whether a revocation occurred. In addition, the position that the letter 

was intended to cancel negotiations, but not the counteroffer is not a reasonable interpretation 

of that letter.  

The Ragos also argue that the Raposos held their Property in a trust and that the Raposos 

were not acting in their roles as trustees when they sent the letter. This argument fails.  

The Ragos evidence shows that the Raposos’s trust owns the Property and the Raposos 

made it clear to Abreu that documents should list them in capacity as trustees for their trust. 

(Raposo Exs. 2 and 3; Rago Ex. C: Laura depo. 177:1-25; Rago Ex. D: Abreu depo. 36:20-

37:4.) Yet, the September 27 letter did not indicate that the Raposos were acting in their 

capacity as trustees of the trust. (Raposos Ex. 12.) The letter made it clear that the Raposos 

wanted to cancel the counteroffer. There was no confusion about which Property they were 

referring to or whether the Raposos actually had authority to revoke the counteroffer. In 

addition, the Ragos’s failed to cite to any legal authority to support their position. And when a 

trustee and beneficiary are the same for a revocable inter vivos trust, the individual has the 
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equivalent of full ownership of the property. (See, Zanelli v. McGrath (2008) 166 Cal.App.4th 

615, 634; and Carne v. Worthington (2016) 246 Cal.App.4th 548, 551.)  

The Ragos also point to Jose’s deposition where he was asked “Did you sign this document as 

trustees?” And Jose answered “no”. (Rago Ex. B: Jose Depo at 136:18-19.) It is clear from the 

testimony just prior to this statement that Jose answered this question after it was pointed out 

to him that the word “trustee” was not included in the letter. (Rago Ex. B: Jose Depo at 136:3-

17.) Instead when reading the prior testimony, Jose expressed his intent to sign the letter as 

trustee. When asked if he was aware that he did not sign the letter as trustee, Jose answered 

no. (Rago Ex. B: Jose Depo at 136:3-5.) When asked if the letter stated that the Raposos were 

trustees, Jose noted that his and Laura’s names were on that document. (Rago Ex. B: Jose 

Depo at 134:19-21.)  

The Court finds that the Ragos have not met their burden of showing there is a triable issue of 

material fact and therefore, this motion is granted for the Raposos.  

The Raposos note that there is an attorney fees clause in the proposed agreements for 

purchase of the Property and that they believe they will be entitled to attorney fees for 

prevailing in this case. The Raposos have not sought their attorney fees as of yet and the 

Court takes no position on whether the Raposos are entitled to fees or the amount of those 

fees.  

Evidentiary Matters 

The Raposos’s request for judicial notice of the complaint, first amended complaint, cross-

complaints and answers filed in this case is granted. 

 

  

 4.  TIME:  9:00   CASE#: MSC17-02305 
CASE NAME: SHANNON VS. LEE 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Minor’s compromise is approved.  The court will sign the order provided.  Counsel still needs 
to submit the judicial council form relating to the bank account. 
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 5.  TIME:  9:00   CASE#: MSC18-00811 
CASE NAME: THOMAS VS. UNITED PARCEL SERVICE 
HEARING ON MOTION TO QUASH DEFENDANTS SUBPOENAS 
FILED BY SHAYNE THOMAS 
* TENTATIVE RULING: * 
 
Motion continued at request of parties to 11/13/19 at 9am. 

 

  

 6.  TIME:  9:00   CASE#: MSC18-01057 
CASE NAME: EAST & WEST VS. SAHARA AFGHANI 
HEARING ON MOTION TO COMPEL RESPONSES TO SPECIAL INTERROGS.  (SET 1) 
FILED BY EAST & WEST GOURMET FOOD, INC. 
* TENTATIVE RULING: * 
 
Per stipulation, the hearing is continued to 12/4/19 at 9:00 a.m. 

 

  

 7.  TIME:  9:00   CASE#: MSC18-01057 
CASE NAME: EAST & WEST VS. SAHARA AFGHANI 
HEARING ON MOTION TO COMPEL RESPONSES TO SPECIAL INTERROGS.  (Set 2) 
FILED BY EAST & WEST GOURMET FOOD, INC. 
* TENTATIVE RULING: * 
 
Per stipulation, the hearing is continued to 12/4/19 at 9:00 a.m. 

 

  

 8.  TIME:  9:00   CASE#: MSC18-02166 
CASE NAME: AIELLO VS. HANLEY 
HEARING ON MOTION TO CONSOLIDATE WITH CASE No. N19-1350 
FILED BY PETE AIELLO 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to consolidate is denied.  Plaintiff seeks to consolidate a UIM arbitration case 
involving a 5 car accident in which plaintiff is a passenger into an earlier automobile accident in 
which plaintiff is the driver.  Mercury Insurance Group v. Sup. Ct. (1998) 19 Cal.4th 332, 350 is 
distinguishable because it entailed consolidating a UIM case into an automobile accident case 
relating to the same incident.  Here, the issues and witnesses relating to liability will be 
completely different.  While some of plaintiff’s injuries may be at issue in both cases, the court 
finds that it would be more confusing to the jury to try the cases together.  The court therefore 
declines to exercise its discretion in favor of consolidation. 
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 9.  TIME:  9:00   CASE#: MSC19-00191 
CASE NAME: REGINA ENTERPRISES  VS.  WILLOW PASS ONE, LLC 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER 
FILED BY REGINA ENTERPRISES, INC. AND AVI MINKOFF 
* TENTATIVE RULING: * 
 
The Court continues the hearing on Plaintiff’s application for right to attach order to 
November 6, 2019. 

 

  

10.  TIME:  9:00   CASE#: MSC19-00421 
CASE NAME: WONDRUSCH VS. GREGORY 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGES ALLEGATIONS 
FILED BY GORDON WAYNE GREGORY, TERESA LYNN GREGORY 
* TENTATIVE RULING: * 
 
Defendants’ motion to strike is granted with leave to amend.  Plaintiffs shall file their 
amended complaint by November 4, 2019. 

Background 

Plaintiffs include Daniel and Susan Wondrusch as individuals, and Susan Wondrusch as 
Guardian Ad Litem for their teenage son, Jordan.  (Complaint ¶¶1-2).  Plaintiffs allege 
Daniel Wondrusch and Jordan Wondrusch were seriously injured in an automobile accident 
caused by Defendant Jason Daniel Gregory on March 25, 2017 in Livermore, California.  
(Complaint ¶¶8-10).  Defendant Jason Daniel Gregory was allegedly driving under the 
influence at over 100 miles per hour on a suspended license at the time of the crash.  
(Complaint ¶¶12-13).  He allegedly had a criminal history of driving under the influence.  
(Complaint ¶15.)  He was driving his parents’ (Gordon and Teresa Gregory)’s automobile at 
the time of the crash.  (Complaint ¶9.) 

Plaintiffs filed suit, alleging: 

1. Negligence (against all defendants) 
2. Negligence per se (against Jason Gregory) 
3. Negligent Entrustment (against Gordon and Teresa Gregory) 
4. Negligent Infliction of Emotional Distress (against all defendants) 
5. Loss of Consortium (against all defendants) 

Pursuant to CCP §§ 435-437, defendants moved to strike the following from the complaint: 

1. Paragraph 22 to the extent it applies to Defendants Gordon and Teresa Gregory 
(alleging, as part of negligence cause of action, points of law supporting an award of 
punitive damages when defendant was driving under the influence). 

2. Paragraph 33 (alleging, as part of negligent entrustment cause of action, that 
defendants “knew their son had a history and habit of driving under the influence, and 
showed a callous, willful and conscious disregard for the life and safety of others by 
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letting their son have access to their vehicles with the knowledge he would be driving 
recklessly and under the influence of drugs and alcohol”). 

3. The punitive damages prayer for relief to the extent that it applies to Gordon and 
Teresa Gregory.  

Meet and Confer requirements have been satisfied pursuant to CCP § 435.5.  (Declaration of 
Mark R. Mittelman, filed 10-23-19.) 

Analysis 

Upon a motion by defendant, the court may strike any irrelevant, false, or improper matter in a 
complaint, where the matter appears on the face of the complaint, or is subject to judicial 
notice.  (Code Civ. Proc., §§ 435-437.)   

A plaintiff seeking punitive damages must allege specific facts justifying their recovery. 
(See Grieves v. Superior Court (1984) 157 Cal.App.3d 159, 166; G. D. Searle & Co. v. Sup. 
Ct. (1975) 49 Cal.App.3d 22, 29.)  Punitive damages are not ordinarily recoverable in actions 
for negligence. (See G. D. Searle & Co. v. Superior Court, supra, 49 Cal.App.3d at 29.)  

Punitive damages are only recoverable in such an action if the plaintiff establishes malice as 
defined by Civil Code section 3294 (c)(1), specifically, conduct which is intended by the 
defendant to cause injury to the plaintiff or despicable conduct which is carried on by the 
defendant with a willful and conscious disregard of the rights or safety of others.  (Civil Code 
§ 3294 (c)(1).)  

Thus, the plaintiff must plead facts showing an intent to injure or despicable conduct which is 
carried on by the defendant with a willful and conscious disregard of the rights or safety of 
others.  (See Civ. Code, § 3294 (c)(1).)   

Defendants argue that the negligence allegations lack the “special circumstances” necessary 
to impose punitive damages, and that the negligent entrustment allegations lack an “express 
entrustment,” negating the malice required for punitive damages.  (See Motion 4:20-5:2.)   

Plaintiffs claim paragraphs 12-16, and paragraph 33 of the complaint, contain such facts (see 
Opposition 3:13-15), but paragraphs 12-15 exclusively discuss Jason Gregory, not his parents.  
Paragraph 16 states the parents “knew or should have known” their son would be driving at 
the time of the crash, and that they “knew or should have known” their son “was driving on a 
suspended license and was incompetent and unfit to drive a vehicle.”  These allegations are 
not sufficient to show despicable behavior, and do not permit plaintiffs to seek punitive 
damages against Gordon and Teresa Gregory. 

Paragraph 33 states the defendants acted with malice “by letting their son have access to their 
vehicles with the knowledge he would be driving recklessly and under the influence of drugs 
and alcohol.”  These allegations are not sufficient to show despicable behavior, and do not 
permit plaintiffs to seek punitive damages against Gordon and Teresa Gregory. 

Accordingly, the motion to strike is granted with leave to amend.  Plaintiffs shall file their 
amended complaint by November 4, 2019. 
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11.  TIME:  9:00   CASE#: MSC19-01101 
CASE NAME: MECHANICS BANK VS. ORION PACIFIC 
HEARING ON MOTION TO INTERVENE 
FILED BY SUNKIST GROWERS, INC. 
* TENTATIVE RULING: * 
 
Hearing continued to 11/20/19 by agreement of parties. 

 

  

12.  TIME:  9:00   CASE#: MSN19-1605 
CASE NAME: IN RE D. BURT II 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF PAYMENT RIGHTS 
FILED BY J.G. WENTWORTH ORIGINATIONS, LLC 
* TENTATIVE RULING: * 
 
Parties to appear. 

 

 

 


